Subtitle B

Part 4

Fiduciary Responsibility
1101. Coverage

(a) Scope of coverage

This part shall apply to any employee benefit plan described in section 1003 (a)
of this title (and not exempted under section 1003 (b) of this title), other than—
(1) a plan which is unfunded and is maintained by an employer primarily for the
purpose of providing deferred compensation for a select group of management or
highly compensated employees; or

(2) any agreement described in section 736 of title 26, which provides payments
to a retired partner or deceased partner or a deceased partner’s successor in
interest.

(b) Securities or policies deemed to be included in plan assets

For purposes of this part:

(1) In the case of a plan which invests in any security issued by an investment
company registered under the Investment Company Act of 1940 [15 U.S.C. 80a—
1 et seq.], the assets of such plan shall be deemed to include such security but
shall not, solely by reason of such investment, be deemed to include any assets
of such investment company.

(2) In the case of a plan to which a guaranteed benefit policy is issued by an
insurer, the assets of such plan shall be deemed to include such policy, but shall
not, solely by reason of the issuance of such policy, be deemed to include any
assets of such insurer. For purposes of this paragraph:

(A) The term “insurer” means an insurance company, insurance service, or
insurance organization, qualified to do business in a State.

(B) The term “guaranteed benefit policy” means an insurance policy or contract to
the extent that such policy or contract provides for benefits the amount of which
is guaranteed by the insurer. Such term includes any surplus in a separate
account, but excludes any other portion of a separate account.

(c) Clarification of application of ERISA to insurance company general accounts
1)

(A) Not later than June 30, 1997, the Secretary shall issue proposed regulations
to provide guidance for the purpose of determining, in cases where an insurer
issues 1 or more policies to or for the benefit of an employee benefit plan (and
such policies are supported by assets of such insurer’s general account), which
assets held by the insurer (other than plan assets held in its separate accounts)
constitute assets of the plan for purposes of this part and section 4975 of title 26
and to provide guidance with respect to the application of this subchapter to the
general account assets of insurers.

(B) The proposed regulations under subparagraph (A) shall be subject to public
notice and comment until September 30, 1997.
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(C) The Secretary shall issue final regulations providing the guidance described
in subparagraph (A) not later than December 31, 1997.

(D) Such regulations shall only apply with respect to policies which are issued by
an insurer on or before December 31, 1998, to or for the benefit of an employee
benefit plan which is supported by assets of such insurer’s general account. With
respect to policies issued on or before December 31, 1998, such regulations
shall take effect at the end of the 18-month period following the date on which
such regulations become final.

(2) The Secretary shall ensure that the regulations issued under paragraph (1)—
(A) are administratively feasible, and

(B) protect the interests and rights of the plan and of its participants and
beneficiaries (including meeting the requirements of paragraph (3)).

(3) The regulations prescribed by the Secretary pursuant to paragraph (1) shall
require, in connection with any policy issued by an insurer to or for the benefit of
an employee benefit plan to the extent that the policy is not a guaranteed benefit
policy (as defined in subsection (b)(2)(B) of this section)—

(A) that a plan fiduciary totally independent of the insurer authorize the purchase
of such policy (unless such purchase is a transaction exempt under section 1108
(b)(5) of this title),

(B) that the insurer describe (in such form and manner as shall be prescribed in
such regulations), in annual reports and in policies issued to the policyholder
after the date on which such regulations are issued in final form pursuant to
paragraph (1)(C)—

(i) a description of the method by which any income and expenses of the
insurer’'s general account are allocated to the policy during the term of the policy
and upon the termination of the policy, and

(ii) for each report, the actual return to the plan under the policy and such other
financial information as the Secretary may deem appropriate for the period
covered by each such annual report,

(C) that the insurer disclose to the plan fiduciary the extent to which alternative
arrangements supported by assets of separate accounts of the insurer (which
generally hold plan assets) are available, whether there is a right under the policy
to transfer funds to a separate account and the terms governing any such right,
and the extent to which support by assets of the insurer’s general account and
support by assets of separate accounts of the insurer might pose differing risks to
the plan, and

(D) that the insurer manage those assets of the insurer which are assets of such
insurer’s general account (irrespective of whether any such assets are plan
assets) with the care, skill, prudence, and diligence under the circumstances then
prevailing that a prudent man acting in a like capacity and familiar with such
matters would use in the conduct of an enterprise of a like character and with like
aims, taking into account all obligations supported by such enterprise.

(4) Compliance by the insurer with all requirements of the regulations issued by
the Secretary pursuant to paragraph (1) shall be deemed compliance by such
insurer with sections 1104, 1106, and 1107 of this title with respect to those
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assets of the insurer’s general account which support a policy described in
paragraph (3).

(5)

(A) Subject to subparagraph (B), any regulations issued under paragraph (1)
shall not take effect before the date on which such regulations become final.

(B) No person shall be subject to liability under this part or section 4975 of title 26
for conduct which occurred before the date which is 18 months following the date
described in subparagraph (A) on the basis of a claim that the assets of an
insurer (other than plan assets held in a separate account) constitute assets of
the plan, except—

(i) as otherwise provided by the Secretary in regulations intended to prevent
avoidance of the regulations issued under paragraph (1), or

(ii) as provided in an action brought by the Secretary pursuant to paragraph (2) or
(5) of section 1132 (a) of this title for a breach of fiduciary responsibilities which
would also constitute a violation of Federal or State criminal law.

The Secretary shall bring a cause of action described in clause (ii) if a participant,
beneficiary, or fiduciary demonstrates to the satisfaction of the Secretary that a
breach described in clause (ii) has occurred.

(6) Nothing in this subsection shall preclude the application of any Federal
criminal law.

(7) For purposes of this subsection, the term “policy” includes a contract.

1102. Establishment of plan

(a) Named fiduciaries

(1) Every employee benefit plan shall be established and maintained pursuant to
a written instrument. Such instrument shall provide for one or more named
fiduciaries who jointly or severally shall have authority to control and manage the
operation and administration of the plan.

(2) For purposes of this subchapter, the term “named fiduciary” means a fiduciary
who is named in the plan instrument, or who, pursuant to a procedure specified
in the plan, is identified as a fiduciary

(A) by a person who is an employer or employee organization with respect to the
plan or

(B) by such an employer and such an employee organization acting jointly.

(b) Requisite features of plan

Every employee benefit plan shall—

(1) provide a procedure for establishing and carrying out a funding policy and
method consistent with the objectives of the plan and the requirements of this
subchapter,

(2) describe any procedure under the plan for the allocation of responsibilities for
the operation and administration of the plan (including any procedure described
in section 1105 (c)(1) of this title),

(3) provide a procedure for amending such plan, and for identifying the persons
who have authority to amend the plan, and

(4) specify the basis on which payments are made to and from the plan.
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(c) Optional features of plan

Any employee benefit plan may provide—

(1) that any person or group of persons may serve in more than one fiduciary
capacity with respect to the plan (including service both as trustee and
administrator);

(2) that a named fiduciary, or a fiduciary designated by a named fiduciary
pursuant to a plan procedure described in section 1105 (c)(1) of this title, may
employ one or more persons to render advice with regard to any responsibility
such fiduciary has under the plan; or

(3) that a person who is a named fiduciary with respect to control or management
of the assets of the plan may appoint an investment manager or managers to
manage (including the power to acquire and dispose of) any assets of a plan.

1103. Establishment of trust

(a) Benefit plan assets to be held in trust; authority of trustees

Except as provided in subsection (b) of this section, all assets of an employee
benefit plan shall be held in trust by one or more trustees. Such trustee or
trustees shall be either named in the trust instrument or in the plan instrument
described in section 1102 (a) of this title or appointed by a person who is a
named fiduciary, and upon acceptance of being named or appointed, the trustee
or trustees shall have exclusive authority and discretion to manage and control
the assets of the plan, except to the extent that—

(1) the plan expressly provides that the trustee or trustees are subject to the
direction of a named fiduciary who is not a trustee, in which case the trustees
shall be subject to proper directions of such fiduciary which are made in
accordance with the terms of the plan and which are not contrary to this chapter,
or

(2) authority to manage, acquire, or dispose of assets of the plan is delegated to
one or more investment managers pursuant to section 1102 (c)(3) of this title.
(b) Exceptions

The requirements of subsection (a) of this section shall not apply—

(1) to any assets of a plan which consist of insurance contracts or policies issued
by an insurance company qualified to do business in a State;

(2) to any assets of such an insurance company or any assets of a plan which
are held by such an insurance company;

(3) to a plan—

(A) some or all of the participants of which are employees described in section
401 (c)(1) of title 26; or

(B) which consists of one or more individual retirement accounts described in
section 408 of title 26;

to the extent that such plan’s assets are held in one or more custodial accounts
which qualify under section 401 (f) or 408 (h) of title 26, whichever is applicable.
(4) to a plan which the Secretary exempts from the requirement of subsection (a)
of this section and which is not subject to any of the following provisions of this
chapter—
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(A) part 2 of this subtitle,

(B) part 3 of this subtitle, or

(C) subchapter Il of this chapter; or

(5) to a contract established and maintained under section 403 (b) of title 26 to
the extent that the assets of the contract are held in one or more custodial
accounts pursuant to section 403 (b)(7) of title 26.

(6) Any plan, fund or program under which an employer, all of whose stock is
directly or indirectly owned by employees, former employees or their
beneficiaries, proposes through an unfunded arrangement to compensate retired
employees for benefits which were forfeited by such employees under a pension
plan maintained by a former employer prior to the date such pension plan
became subiject to this chapter.

(c) Assets of plan not to inure to benefit of employer; allowable purposes of
holding plan assets

(1) Except as provided in paragraph (2), (3), or (4) or subsection (d) of this
section, or under sections 1342 and 1344 of this title (relating to termination of
insured plans), or under section 420 of title 26 (as in effect on October 22, 2004),
the assets of a plan shall never inure to the benefit of any employer and shall be
held for the exclusive purposes of providing benefits to participants in the plan
and their beneficiaries and defraying reasonable expenses of administering the
plan.

(2)

(A) In the case of a contribution, or a payment of withdrawal liability under part 1
of subtitle E of subchapter Il of this chapter—

(i) if such contribution or payment is made by an employer to a plan (other than a
multiemployer plan) by a mistake of fact, paragraph (1) shall not prohibit the
return of such contribution to the employer within one year after the payment of
the contribution, and

(i) if such contribution or payment is made by an employer to a multiemployer
plan by a mistake of fact or law (other than a mistake relating to whether the plan
is described in section 401 (a) of title 26 or the trust which is part of such plan is
exempt from taxation under section 501 (a) of title 26), paragraph (1) shall not
prohibit the return of such contribution or payment to the employer within 6
months after the plan administrator determines that the contribution was made by
such a mistake.

(B) If a contribution is conditioned on initial qualification of the plan under section
401 or 403 (a) of title 26, and if the plan receives an adverse determination with
respect to its initial qualification, then paragraph (1) shall not prohibit the return of
such contribution to the employer within one year after such determination, but
only if the application for the determination is made by the time prescribed by law
for filing the employer’s return for the taxable year in which such plan was
adopted, or such later date as the Secretary of the Treasury may prescribe.

(C) If a contribution is conditioned upon the deductibility of the contribution under
section 404 of title 26, then, to the extent the deduction is disallowed, paragraph
(1) shall not prohibit the return to the employer of such contribution (to the extent
disallowed) within one year after the disallowance of the deduction.
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(3) In the case of a withdrawal liability payment which has been determined to be
an overpayment, paragraph (1) shall not prohibit the return of such payment to
the employer within 6 months after the date of such determination.

(d) Termination of plan

(1) Upon termination of a pension plan to which section 1321 of this title does not
apply at the time of termination and to which this part applies (other than a plan
to which no employer contributions have been made) the assets of the plan shall
be allocated in accordance with the provisions of section 1344 of this title, except
as otherwise provided in regulations of the Secretary.

(2) The assets of a welfare plan which terminates shall be distributed in
accordance with the terms of the plan, except as otherwise provided in
regulations of the Secretary.

1104. Fiduciary duties

(a) Prudent man standard of care

(1) Subject to sections 1103 (c) and (d), 1342, and 1344 of this title, a fiduciary
shall discharge his duties with respect to a plan solely in the interest of the
participants and beneficiaries and—

(A) for the exclusive purpose of:

(i) providing benefits to participants and their beneficiaries; and

(ii) defraying reasonable expenses of administering the plan;

(B) with the care, skill, prudence, and diligence under the circumstances then
prevailing that a prudent man acting in a like capacity and familiar with such
matters would use in the conduct of an enterprise of a like character and with like
aims;

(C) by diversifying the investments of the plan so as to minimize the risk of large
losses, unless under the circumstances it is clearly prudent not to do so; and
(D) in accordance with the documents and instruments governing the plan insofar
as such documents and instruments are consistent with the provisions of this
subchapter and subchapter Il of this chapter.

(2) In the case of an eligible individual account plan (as defined in section 1107
(d)(3) of this title), the diversification requirement of paragraph (1)(C) and the
prudence requirement (only to the extent that it requires diversification) of
paragraph (1)(B) is not violated by acquisition or holding of qualifying employer
real property or qualifying employer securities (as defined in section 1107 (d)(4)
and (5) of this title).

(b) Indicia of ownership of assets outside jurisdiction of district courts

Except as authorized by the Secretary by regulations, no fiduciary may maintain
the indicia of ownership of any assets of a plan outside the jurisdiction of the
district courts of the United States.

(c) Control over assets by participant or beneficiary

() In the case of a pension plan which provides for individual accounts and
permits a participant or beneficiary to exercise control over the assets in his
account, if a participant or beneficiary exercises control over the assets in his
account (as determined under regulations of the Secretary)—
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(A) such participant or beneficiary shall not be deemed to be a fiduciary by
reason of such exercise, and

(B) no person who is otherwise a fiduciary shall be liable under this part for any
loss, or by reason of any breach, which results from such participant’s or
beneficiary’s exercise of control.

(2) In the case of a simple retirement account established pursuant to a qualified
salary reduction arrangement under section 408 (p) of title 26, a participant or
beneficiary shall, for purposes of paragraph (1), be treated as exercising control
over the assets in the account upon the earliest of—

(A) an affirmative election among investment options with respect to the initial
investment of any contribution,

(B) a rollover to any other simple retirement account or individual retirement plan,
or

(C) one year after the simple retirement account is established.

No reports, other than those required under section 1021 (g) of this title, shall be
required with respect to a simple retirement account established pursuant to such
a qualified salary reduction arrangement.

(3) In the case of a pension plan which makes a transfer to an individual
retirement account or annuity of a designated trustee or issuer under section 401
(2)(31)(B) of title 26, the participant or beneficiary shall, for purposes of
paragraph (1), be treated as exercising control over the assets in the account or
annuity upon—

(A) the earlier of—

(i) a rollover of all or a portion of the amount to another individual retirement
account or annuity; or

(ii) one year after the transfer is made; or

(B) a transfer that is made in a manner consistent with guidance provided by the
Secretary.

(d) Plan terminations

(2) If, in connection with the termination of a pension plan which is a single-
employer plan, there is an election to establish or maintain a qualified
replacement plan, or to increase benefits, as provided under section 4980 (d) of
title 26, a fiduciary shall discharge the fiduciary’s duties under this subchapter
and subchapter Il of this chapter in accordance with the following requirements:
(A) In the case of a fiduciary of the terminated plan, any requirement—

(i) under section 4980 (d)(2)(B) of title 26 with respect to the transfer of assets
from the terminated plan to a qualified replacement plan, and

(ii) under section 4980 (d)(2)(B)(ii) or 4980 (d)(3) of title 26 with respect to any
increase in benefits under the terminated plan.

(B) In the case of a fiduciary of a qualified replacement plan, any requirement—
(i) under section 4980 (d)(2)(A) of title 26 with respect to participation in the
gualified replacement plan of active participants in the terminated plan,

(if) under section 4980 (d)(2)(B) of title 26 with respect to the receipt of assets
from the terminated plan, and

(iif) under section 4980 (d)(2)(C) of title 26 with respect to the allocation of assets
to participants of the qualified replacement plan.
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(2) For purposes of this subsection—

(A) any term used in this subsection which is also used in section 4980 (d) of title
26 shall have the same meaning as when used in such section, and

(B) any reference in this subsection to title 26 shall be a reference to title 26 as in
effect immediately after the enactment of the Omnibus Budget Reconciliation Act
of 1990.

1105. Liability for breach of co-fiduciary

(a) Circumstances giving rise to liability

In addition to any liability which he may have under any other provisions of this
part, a fiduciary with respect to a plan shall be liable for a breach of fiduciary
responsibility of another fiduciary with respect to the same plan in the following
circumstances:

(1) if he participates knowingly in, or knowingly undertakes to conceal, an act or
omission of such other fiduciary, knowing such act or omission is a breach;

(2) if, by his failure to comply with section 1104 (a)(1) of this title in the
administration of his specific responsibilities which give rise to his status as a
fiduciary, he has enabled such other fiduciary to commit a breach; or

(3) if he has knowledge of a breach by such other fiduciary, unless he makes
reasonable efforts under the circumstances to remedy the breach.

(b) Assets held by two or more trustees

(1) Except as otherwise provided in subsection (d) of this section and in section
1103 (a)(1) and (2) of this title, if the assets of a plan are held by two or more
trustees—

(A) each shall use reasonable care to prevent a co-trustee from committing a
breach; and

(B) they shall jointly manage and control the assets of the plan, except that
nothing in this subparagraph (B) shall preclude any agreement, authorized by the
trust instrument, allocating specific responsibilities, obligations, or duties among
trustees, in which event a trustee to whom certain responsibilities, obligations, or
duties have not been allocated shall not be liable by reason of this subparagraph
(B) either individually or as a trustee for any loss resulting to the plan arising from
the acts or omissions on the part of another trustee to whom such
responsibilities, obligations, or duties have been allocated.

(2) Nothing in this subsection shall limit any liability that a fiduciary may have
under subsection (a) of this section or any other provision of this part.

(3)

(A) In the case of a plan the assets of which are held in more than one trust, a
trustee shall not be liable under paragraph (1) except with respect to an act or
omission of a trustee of a trust of which he is a trustee.

(B) No trustee shall be liable under this subsection for following instructions
referred to in section 1103 (a)(1) of this title.

(c) Allocation of fiduciary responsibility; designated persons to carry out fiduciary
responsibilities
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(1) The instrument under which a plan is maintained may expressly provide for
procedures

(A) for allocating fiduciary responsibilities (other than trustee responsibilities)
among named fiduciaries, and

(B) for named fiduciaries to designate persons other than named fiduciaries to
carry out fiduciary responsibilities (other than trustee responsibilities) under the
plan.

(2) If a plan expressly provides for a procedure described in paragraph (1), and
pursuant to such procedure any fiduciary responsibility of a named fiduciary is
allocated to any person, or a person is designated to carry out any such
responsibility, then such named fiduciary shall not be liable for an act or omission
of such person in carrying out such responsibility except to the extent that—

(A) the named fiduciary violated section 1104 (a)(1) of this title—

(i) with respect to such allocation or designation,

(i) with respect to the establishment or implementation of the procedure under
paragraph (1), or

(iii) in continuing the allocation or designation; or

(B) the named fiduciary would otherwise be liable in accordance with subsection
(a) of this section.

(3) For purposes of this subsection, the term “trustee responsibility” means any
responsibility provided in the plan’s trust instrument (if any) to manage or control
the assets of the plan, other than a power under the trust instrument of a named
fiduciary to appoint an investment manager in accordance with section 1102
(c)(3) of this title.

(d) Investment managers

() If an investment manager or managers have been appointed under section
1102 (c)(3) of this title, then, notwithstanding subsections (a)(2) and (3) and
subsection (b) of this section, no trustee shall be liable for the acts or omissions
of such investment manager or managers, or be under an obligation to invest or
otherwise manage any asset of the plan which is subject to the management of
such investment manager.

(2) Nothing in this subsection shall relieve any trustee of any liability under this
part for any act of such trustee.

1106. Prohibited transactions

(a) Transactions between plan and party in interest

Except as provided in section 1108 of this title:

(1) A fiduciary with respect to a plan shall not cause the plan to engage in a
transaction, if he knows or should know that such transaction constitutes a direct
or indirect—

(A) sale or exchange, or leasing, of any property between the plan and a party in
interest;

(B) lending of money or other extension of credit between the plan and a party in
interest;
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(C) furnishing of goods, services, or facilities between the plan and a party in
interest;

(D) transfer to, or use by or for the benefit of a party in interest, of any assets of
the plan; or

(E) acquisition, on behalf of the plan, of any employer security or employer real
property in violation of section 1107 (a) of this title.

(2) No fiduciary who has authority or discretion to control or manage the assets
of a plan shall permit the plan to hold any employer security or employer real
property if he knows or should know that holding such security or real property
violates section 1107 (a) of this title.

(b) Transactions between plan and fiduciary

A fiduciary with respect to a plan shall not—

(1) deal with the assets of the plan in his own interest or for his own account,

(2) in his individual or in any other capacity act in any transaction involving the
plan on behalf of a party (or represent a party) whose interests are adverse to the
interests of the plan or the interests of its participants or beneficiaries, or

(3) receive any consideration for his own personal account from any party
dealing with such plan in connection with a transaction involving the assets of the
plan.

(c) Transfer of real or personal property to plan by party in interest

A transfer of real or personal property by a party in interest to a plan shall be
treated as a sale or exchange if the property is subject to a mortgage or similar
lien which the plan assumes or if it is subject to a mortgage or similar lien which a
party-in-interest placed on the property within the 10-year period ending on the
date of the transfer.

1107. Limitation with respect to acquisition and holding of employer
securities and employer real property by certain plans

(a) Percentage limitation

Except as otherwise provided in this section and section 1114 of this title:

(1) A plan may not acquire or hold—

(A) any employer security which is not a qualifying employer security, or

(B) any employer real property which is not qualifying employer real property.
(2) A plan may not acquire any qualifying employer security or qualifying
employer real property, if immediately after such acquisition the aggregate fair
market value of employer securities and employer real property held by the plan
exceeds 10 percent of the fair market value of the assets of the plan.

(3)

(A) After December 31, 1984, a plan may not hold any qualifying employer
securities or qualifying employer real property (or both) to the extent that the
aggregate fair market value of such securities and property determined on
December 31, 1984, exceeds 10 percent of the greater of—

(i) the fair market value of the assets of the plan, determined on December 31,
1984, or

(i) the fair market value of the assets of the plan determined on January 1, 1975.
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(B) Subparagraph (A) of this paragraph shall not apply to any plan which on any
date after December 31, 1974; and before January 1, 1985, did not hold
employer securities or employer real property (or both) the aggregate fair market
value of which determined on such date exceeded 10 percent of the greater of
(1) the fair market value of the assets of the plan, determined on such date, or
(i) the fair market value of the assets of the plan determined on January 1, 1975.
4)

(A) After December 31, 1979, a plan may not hold any employer securities or
employer real property in excess of the amount specified in regulations under
subparagraph (B). This subparagraph shall not apply to a plan after the earliest
date after December 31, 1974, on which it complies with such regulations.

(B) Not later than December 31, 1976, the Secretary shall prescribe regulations
which shall have the effect of requiring that a plan divest itself of 50 percent of
the holdings of employer securities and employer real property which the plan
would be required to divest before January 1, 1985, under paragraph (2) or
subsection (c) of this section (whichever is applicable).

(b) Exception

(1) Subsection (a) of this section shall not apply to any acquisition or holding of
qualifying employer securities or qualifying employer real property by an eligible
individual account plan.

(2)

(A) If this paragraph applies to an eligible individual account plan, the portion of
such plan which consists of applicable elective deferrals (and earnings allocable
thereto) shall be treated as a separate plan—

(i) which is not an eligible individual account plan, and

(i) to which the requirements of this section apply.

(B)

(i) This paragraph shall apply to any eligible individual account plan if any portion
of the plan’s applicable elective deferrals (or earnings allocable thereto) are
required to be invested in qualifying employer securities or qualifying employer
real property or both—

(I) pursuant to the terms of the plan, or

(I1) at the direction of a person other than the participant on whose behalf such
elective deferrals are made to the plan (or a beneficiary).

(if) This paragraph shall not apply to an individual account plan for a plan year if,
on the last day of the preceding plan year, the fair market value of the assets of
all individual account plans maintained by the employer equals not more than 10
percent of the fair market value of the assets of all pension plans (other than
multiemployer plans) maintained by the employer.

(iif) This paragraph shall not apply to an individual account plan that is an
employee stock ownership plan as defined in section 4975 (e)(7) of title 26.

(iv) This paragraph shall not apply to an individual account plan if, pursuant to the
terms of the plan, the portion of any employee’s applicable elective deferrals
which is required to be invested in qualifying employer securities and qualifying
employer real property for any year may not exceed 1 percent of the employee’s
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compensation which is taken into account under the plan in determining the
maximum amount of the employee’s applicable elective deferrals for such year.
(C) For purposes of this paragraph, the term “applicable elective deferral” means
any elective deferral (as defined in section 402 (g)(3)(A) of title 26) which is made
pursuant to a qualified cash or deferred arrangement as defined in section 401
(k) of title 26.

(3) Cross References.—

(A) For exemption from diversification requirements for holding of qualifying
employer securities and qualifying employer real property by eligible individual
account plans, see section 1104 (a)(2) of this title.

(B) For exemption from prohibited transactions for certain acquisitions of
gualifying employer securities and qualifying employer real property which are
not in violation of 10 percent limitation, see section 1108 (e) of this title.

(C) For transitional rules respecting securities or real property subject to binding
contracts in effect on June 30, 1974, see section 1114 (c) of this title.

(c) Election

(1) A plan which makes the election, under paragraph (3) shall be treated as
satisfying the requirement of subsection (a)(3) of this section if and only if
employer securities held on any date after December 31, 1974 and before
January 1, 1985 have a fair market value, determined as of December 31, 1974,
not in excess of 10 percent of the lesser of—

(A) the fair market value of the assets of the plan determined on such date
(disregarding any portion of the fair market value of employer securities which is
attributable to appreciation of such securities after December 31, 1974) but not
less than the fair market value of plan assets on January 1, 1975, or

(B) an amount equal to the sum of

(i) the total amount of the contributions to the plan received after December 31,
1974, and prior to such date, plus

(i) the fair market value of the assets of the plan, determined on January 1,
1975.

(2) For purposes of this subsection, in the case of an employer security held by a
plan after January 1, 1975, the ownership of which is derived from ownership of
employer securities held by the plan on January 1, 1975, or from the exercise of
rights derived from such ownership, the value of such security held after January
1, 1975, shall be based on the value as of January 1, 1975, of the security from
which ownership was derived. The Secretary shall prescribe regulations to carry
out this paragraph.

(3) An election under this paragraph may not be made after December 31, 1975.
Such an election shall be made in accordance with regulations prescribed by the
Secretary, and shall be irrevocable. A plan may make an election under this
paragraph only if on January 1, 1975, the plan holds no employer real property.
After such election and before January 1, 1985 the plan may not acquire any
employer real property.

(d) Definitions

For purposes of this section—
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(1) The term “employer security” means a security issued by an employer of
employees covered by the plan, or by an affiliate of such employer. A contract to
which section 1108 (b)(5) of this title applies shall not be treated as a security for
purposes of this section.

(2) The term “employer real property” means real property (and related personal
property) which is leased to an employer of employees covered by the plan, or to
an affiliate of such employer. For purposes of determining the time at which a
plan acquires employer real property for purposes of this section, such property
shall be deemed to be acquired by the plan on the date on which the plan
acquires the property or on the date on which the lease to the employer (or
affiliate) is entered into, whichever is later.

(3)

(A) The term “eligible individual account plan” means an individual account plan
which is

(i) a profit-sharing, stock bonus, thrift, or savings plan;

(i) an employee stock ownership plan; or

(i) a money purchase plan which was in existence on September 2, 1974, and
which on such date invested primarily in qualifying employer securities. Such
term excludes an individual retirement account or annuity described in section
408 of title 26.

(B) Notwithstanding subparagraph (A), a plan shall be treated as an eligible
individual account plan with respect to the acquisition or holding of qualifying
employer real property or qualifying employer securities only if such plan
explicitly provides for acquisition and holding of qualifying employer securities or
qualifying employer real property (as the case may be). In the case of a plan in
existence on September 2, 1974, this subparagraph shall not take effect until
January 1, 1976.

(C) The term “eligible individual account plan” does not include any individual
account plan the benefits of which are taken into account in determining the
benefits payable to a participant under any defined benefit plan.

(4) The term “qualifying employer real property” means parcels of employer real
property—

(A) if a substantial number of the parcels are dispersed geographically;

(B) if each parcel of real property and the improvements thereon are suitable (or
adaptable without excessive cost) for more than one use;

(C) even if all of such real property is leased to one lessee (which may be an
employer, or an affiliate of an employer); and

(D) if the acquisition and retention of such property comply with the provisions of
this part (other than section 1104 (a)(1)(B) of this title to the extent it requires
diversification, and sections 1104 (a)(1)(C), 1106 of this title, and subsection (a)
of this section).

(5) The term “qualifying employer security” means an employer security which
iIs—

(A) stock,

(B) a marketable obligation (as defined in subsection (e) of this section), or
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(C) an interest in a publicly traded partnership (as defined in section 7704 (b) of
title 26), but only if such partnership is an existing partnership as defined in
section 10211(c)(2)(A) of the Revenue Act of 1987 (Public Law 100-203).

After December 17, 1987, in the case of a plan other than an eligible individual
account plan, an employer security described in subparagraph (A) or (C) shall be
considered a qualifying employer security only if such employer security satisfies
the requirements of subsection (f)(1) of this section.

(6) The term “employee stock ownership plan” means an individual account
plan—

(A) which is a stock bonus plan which is qualified, or a stock bonus plan and
money purchase plan both of which are qualified, under section 401 of title 26,
and which is designed to invest primarily in qualifying employer securities, and
(B) which meets such other requirements as the Secretary of the Treasury may
prescribe by regulation.

(7) A corporation is an affiliate of an employer if it is a member of any controlled
group of corporations (as defined in section 1563 (a) of title 26, except that
“applicable percentage” shall be substituted for “80 percent” wherever the latter
percentage appears in such section) of which the employer who maintains the
plan is a member. For purposes of the preceding sentence, the term “applicable
percentage” means 50 percent, or such lower percentage as the Secretary may
prescribe by regulation. A person other than a corporation shall be treated as an
affiliate of an employer to the extent provided in regulations of the Secretary. An
employer which is a person other than a corporation shall be treated as affiliated
with another person to the extent provided by regulations of the Secretary.
Regulations under this paragraph shall be prescribed only after consultation and
coordination with the Secretary of the Treasury.

(8) The Secretary may prescribe regulations specifying the extent to which
conversions, splits, the exercise of rights, and similar transactions are not treated
as acquisitions.

(9) For purposes of this section, an arrangement which consists of a defined
benefit plan and an individual account plan shall be treated as 1 plan if the
benefits of such individual account plan are taken into account in determining the
benefits payable under such defined benefit plan.

(e) Marketable obligations

For purposes of subsection (d)(5) of this section, the term “marketable obligation”
means a bond, debenture, note, or certificate, or other evidence of indebtedness
(hereinafter in this subsection referred to as “obligation”) if—

(1) such obligation is acquired—

(A) on the market, either

(i) at the price of the obligation prevailing on a national securities exchange which
is registered with the Securities and Exchange Commission, or

(i) if the obligation is not traded on such a national securities exchange, at a
price not less favorable to the plan than the offering price for the obligation as
established by current bid and asked prices quoted by persons independent of
the issuer;

(B) from an underwriter, at a price
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(i) not in excess of the public offering price for the obligation as set forth in a
prospectus or offering circular filed with the Securities and Exchange
Commission, and

(ii) at which a substantial portion of the same issue is acquired by persons
independent of the issuer; or

(C) directly from the issuer, at a price not less favorable to the plan than the price
paid currently for a substantial portion of the same issue by persons independent
of the issuer;

(2) immediately following acquisition of such obligation—

(A) not more than 25 percent of the aggregate amount of obligations issued in
such issue and outstanding at the time of acquisition is held by the plan, and

(B) at least 50 percent of the aggregate amount referred to in subparagraph (A)
is held by persons independent of the issuer; and

(3) immediately following acquisition of the obligation, not more than 25 percent
of the assets of the plan is invested in obligations of the employer or an affiliate
of the employer.

() Maximum percentage of stock held by plan; time of holding or acquisition;
necessity of legally binding contract

(1) Stock satisfies the requirements of this paragraph if, immediately following the
acquisition of such stock—

(A) no more than 25 percent of the aggregate amount of stock of the same class
issued and outstanding at the time of acquisition is held by the plan, and

(B) at least 50 percent of the aggregate amount referred to in subparagraph (A)
is held by persons independent of the issuer.

(2) Until January 1, 1993, a plan shall not be treated as violating subsection (a) of
this section solely by holding stock which fails to satisfy the requirements of
paragraph (1) if such stock—

(A) has been so held since December 17, 1987, or

(B) was acquired after December 17, 1987, pursuant to a legally binding contract
in effect on December 17, 1987, and has been so held at all times after the
acquisition.

1108. Exemptions from prohibited transactions

(a) Grant of exemptions

The Secretary shall establish an exemption procedure for purposes of this
subsection. Pursuant to such procedure, he may grant a conditional or
unconditional exemption of any fiduciary or transaction, or class of fiduciaries or
transactions, from all or part of the restrictions imposed by sections 1106 and
1107 (a) of this title. Action under this subsection may be taken only after
consultation and coordination with the Secretary of the Treasury. An exemption
granted under this section shall not relieve a fiduciary from any other applicable
provision of this chapter. The Secretary may not grant an exemption under this
subsection unless he finds that such exemption is—

(1) administratively feasible,

(2) in the interests of the plan and of its participants and beneficiaries, and


http://www4.law.cornell.edu/uscode/html/uscode29/usc_sec_29_00001106----000-.html
http://www4.law.cornell.edu/uscode/html/uscode29/usc_sec_29_00001107----000-.html
http://www4.law.cornell.edu/uscode/html/uscode29/usc_sec_29_00001107----000-.html#a

(3) protective of the rights of participants and beneficiaries of such plan.

Before granting an exemption under this subsection from section 1106 (a) or
1107 (a) of this title, the Secretary shall publish notice in the Federal Register of
the pendency of the exemption, shall require that adequate notice be given to
interested persons, and shall afford interested persons opportunity to present
views. The Secretary may not grant an exemption under this subsection from
section 1106 (b) of this title unless he affords an opportunity for a hearing and
makes a determination on the record with respect to the findings required by
paragraphs (1), (2), and (3) of this subsection.

(b) Enumeration of transactions exempted from section 1106 prohibitions

The prohibitions provided in section 1106 of this title shall not apply to any of the
following transactions:

(1) Any loans made by the plan to parties in interest who are participants or
beneficiaries of the plan if such loans

(A) are available to all such participants and beneficiaries on a reasonably
equivalent basis,

(B) are not made available to highly compensated employees (within the
meaning of section 414 (q) of title 26) in an amount greater than the amount
made available to other employees,

(C) are made in accordance with specific provisions regarding such loans set
forth in the plan,

(D) bear a reasonable rate of interest, and

(E) are adequately secured. A loan made by a plan shall not fail to meet the
requirements of the preceding sentence by reason of a loan repayment
suspension described under section 414 (u)(4) of title 26.

(2) Contracting or making reasonable arrangements with a party in interest for
office space, or legal, accounting, or other services necessary for the
establishment or operation of the plan, if no more than reasonable compensation
is paid therefor.

(3) A loan to an employee stock ownership plan (as defined in section 1107
(d)(6) of this title), if—

(A) such loan is primarily for the benefit of participants and beneficiaries of the
plan, and

(B) such loan is at an interest rate which is not in excess of a reasonable rate.

If the plan gives collateral to a party in interest for such loan, such collateral may
consist only of qualifying employer securities (as defined in section 1107 (d)(5) of
this title).

(4) The investment of all or part of a plan’s assets in deposits which bear a
reasonable interest rate in a bank or similar financial institution supervised by the
United States or a State, if such bank or other institution is a fiduciary of such
plan and if—

(A) the plan covers only employees of such bank or other institution and
employees of affiliates of such bank or other institution, or

(B) such investment is expressly authorized by a provision of the plan or by a
fiduciary (other than such bank or institution or affiliate thereof) who is expressly
empowered by the plan to so instruct the trustee with respect to such investment.
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(5) Any contract for life insurance, health insurance, or annuities with one or
more insurers which are qualified to do business in a State, if the plan pays no
more than adequate consideration, and if each such insurer or insurers is—

(A) the employer maintaining the plan, or

(B) a party in interest which is wholly owned (directly or indirectly) by the
employer maintaining the plan, or by any person which is a party in interest with
respect to the plan, but only if the total premiums and annuity considerations
written by such insurers for life insurance, health insurance, or annuities for all
plans (and their employers) with respect to which such insurers are parties in
interest (not including premiums or annuity considerations written by the
employer maintaining the plan) do not exceed 5 percent of the total premiums
and annuity considerations written for all lines of insurance in that year by such
insurers (not including premiums or annuity considerations written by the
employer maintaining the plan).

(6) The providing of any ancillary service by a bank or similar financial institution
supervised by the United States or a State, if such bank or other institution is a
fiduciary of such plan, and if—

(A) such bank or similar financial institution has adopted adequate internal
safeguards which assure that the providing of such ancillary service is consistent
with sound banking and financial practice, as determined by Federal or State
supervisory authority, and

(B) the extent to which such ancillary service is provided is subject to specific
guidelines issued by such bank or similar financial institution (as determined by
the Secretary after consultation with Federal and State supervisory authority),
and adherence to such guidelines would reasonably preclude such bank or
similar financial institution from providing such ancillary service

(i) in an excessive or unreasonable manner, and

(i) in a manner that would be inconsistent with the best interests of participants
and beneficiaries of employee benefit plans.

Such ancillary services shall not be provided at more than reasonable
compensation.

(7) The exercise of a privilege to convert securities, to the extent provided in
regulations of the Secretary, but only if the plan receives no less than adequate
consideration pursuant to such conversion.

(8) Any transaction between a plan and

(i) a common or collective trust fund or pooled investment fund maintained by a
party in interest which is a bank or trust company supervised by a State or
Federal agency or

(i) a pooled investment fund of an insurance company qualified to do business in
a State, if—

(A) the transaction is a sale or purchase of an interest in the fund,

(B) the bank, trust company, or insurance company receives not more than
reasonable compensation, and

(C) such transaction is expressly permitted by the instrument under which the
plan is maintained, or by a fiduciary (other than the bank, trust company, or



insurance company, or an affiliate thereof) who has authority to manage and
control the assets of the plan.

(9) The making by a fiduciary of a distribution of the assets of the plan in
accordance with the terms of the plan if such assets are distributed in the same
manner as provided under section 1344 of this title (relating to allocation of
assets).

(10) Any transaction required or permitted under part 1 of subtitle E of
subchapter Il of this chapter.

(11) A merger of multiemployer plans, or the transfer of assets or liabilities
between multiemployer plans, determined by the Pension Benefit Guaranty
Corporation to meet the requirements of section 1411 of this title.

(12) The sale by a plan to a party in interest on or after December 18, 1987, of
any stock, if—

(A) the requirements of paragraphs (1) and (2) of subsection (e) of this section
are met with respect to such stock,

(B) on the later of the date on which the stock was acquired by the plan, or
January 1, 1975, such stock constituted a qualifying employer security (as
defined in section 1107 (d)(5) of this title as then in effect), and

(C) such stock does not constitute a qualifying employer security (as defined in
section 1107 (d)(5) of this title as in effect at the time of the sale).

(13) Any transfer made before January 1, 2014, of excess pension assets from a
defined benefit plan to a retiree health account in a qualified transfer permitted
under section 420 of title 26 (as in effect on October 22, 2004).

(c) Fiduciary benefits and compensation not prohibited by section 1106

Nothing in section 1106 of this title shall be construed to prohibit any fiduciary
from—

(1) receiving any benefit to which he may be entitled as a participant or
beneficiary in the plan, so long as the benefit is computed and paid on a basis
which is consistent with the terms of the plan as applied to all other participants
and beneficiaries;

(2) receiving any reasonable compensation for services rendered, or for the
reimbursement of expenses properly and actually incurred, in the performance of
his duties with the plan; except that no person so serving who already receives
full time pay from an employer or an association of employers, whose employees
are participants in the plan, or from an employee organization whose members
are participants in such plan shall receive compensation from such plan, except
for reimbursement of expenses properly and actually incurred; or

(3) serving as a fiduciary in addition to being an officer, employee, agent, or other
representative of a party in interest.

(d) Owner-employees; family members; shareholder employees

(1) Section 1107 (b) of this title and subsections (b), (c), and (e) of this section
shall not apply to a transaction in which a plan directly or indirectly—

(A) lends any part of the corpus or income of the plan to,

(B) pays any compensation for personal services rendered to the plan to, or

(C) acquires for the plan any property from, or sells any property to,


http://www4.law.cornell.edu/uscode/html/uscode29/usc_sec_29_00001344----000-.html
http://www4.law.cornell.edu/uscode/html/uscode29/usc_sec_29_00001411----000-.html
http://www4.law.cornell.edu/uscode/html/uscode29/usc_sec_29_00001107----000-.html
http://www4.law.cornell.edu/uscode/html/uscode29/usc_sec_29_00001107----000-.html#d_5
http://www4.law.cornell.edu/uscode/html/uscode29/usc_sec_29_00001107----000-.html
http://www4.law.cornell.edu/uscode/html/uscode29/usc_sec_29_00001107----000-.html#d_5
http://www4.law.cornell.edu/uscode/html/uscode26/usc_sec_26_00000420----000-.html
http://www4.law.cornell.edu/uscode/html/uscode26/usc_sup_01_26.html
http://www4.law.cornell.edu/uscode/html/uscode29/usc_sec_29_00001106----000-.html
http://www4.law.cornell.edu/uscode/html/uscode29/usc_sec_29_00001107----000-.html
http://www4.law.cornell.edu/uscode/html/uscode29/usc_sec_29_00001107----000-.html#b

any person who is with respect to the plan an owner-employee (as defined in
section 401 (c)(3) of title 26), a member of the family (as defined in section
267(c)(4) of such title) of any such owner-employee, or any corporation in which
any such owner-employee owns, directly or indirectly, 50 percent or more of the
total combined voting power of all classes of stock entitled to vote or 50 percent
or more of the total value of shares of all classes of stock of the corporation.

(2)

(A) For purposes of paragraph (1), the following shall be treated as owner-
employees:

(i) A shareholder-employee.

(if) A participant or beneficiary of an individual retirement plan (as defined in
section 7701 (a)(37) of title 26).

(i) An employer or association of employees which establishes such an
individual retirement plan under section 408(c) of such title.

(B) Paragraph (1)(C) shall not apply to a transaction which consists of a sale of
employer securities to an employee stock ownership plan (as defined in section
1107 (d)(6) of this title) by a shareholder-employee, a member of the family (as
defined in section 267(c)(4) of such title) of any such owner-employee, or a
corporation in which such a shareholder-employee owns stock representing a 50
percent or greater interest described in paragraph (1).

(C) For purposes of paragraph (1)(A), the term “owner-employee” shall only
include a person described in clause (ii) or (iii) of subparagraph (A).

(3) For purposes of paragraph (2), the term “shareholder-employee” means an
employee or officer of an S corporation (as defined in section 1361(a)(1) of such
titte) who owns (or is considered as owning within the meaning of section
318(a)(1) of such title) more than 5 percent of the outstanding stock of the
corporation on any day during the taxable year of such corporation.

(e) Acquisition or sale by plan of qualifying employer securities; acquisition, sale,
or lease by plan of qualifying employer real property

Sections 1106 and 1107 of this title shall not apply to the acquisition or sale by a
plan of qualifying employer securities (as defined in section 1107 (d)(5) of this
title) or acquisition, sale or lease by a plan of qualifying employer real property
(as defined in section 1107 (d)(4) of this title)—

(1) if such acquisition, sale, or lease is for adequate consideration (or in the case
of a marketable obligation, at a price not less favorable to the plan than the price
determined under section 1107 (e)(1) of this title),

(2) if no commission is charged with respect thereto, and

(3) if—

(A) the plan is an eligible individual account plan (as defined in section 1107
(d)(3) of this title), or

(B) in the case of an acquisition or lease of qualifying employer real property by a
plan which is not an eligible individual account plan, or of an acquisition of
qgualifying employer securities by such a plan, the lease or acquisition is not
prohibited by section 1107 (a) of this title.

(f) Applicability of statutory prohibitions to mergers or transfers
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Section 1106 (b)(2) of this title shall not apply to any merger or transfer described
in subsection (b)(11) of this section.

1109. Liability for breach of fiduciary duty

(a) Any person who is a fiduciary with respect to a plan who breaches any of the
responsibilities, obligations, or duties imposed upon fiduciaries by this
subchapter shall be personally liable to make good to such plan any losses to the
plan resulting from each such breach, and to restore to such plan any profits of
such fiduciary which have been made through use of assets of the plan by the
fiduciary, and shall be subject to such other equitable or remedial relief as the
court may deem appropriate, including removal of such fiduciary. A fiduciary may
also be removed for a violation of section 1111 of this title.

(b) No fiduciary shall be liable with respect to a breach of fiduciary duty under this
subchapter if such breach was committed before he became a fiduciary or after
he ceased to be a fiduciary.

1110. Exculpatory provisions; insurance

(a) Except as provided in sections 1105 (b)(1) and 1105 (d) of this title, any
provision in an agreement or instrument which purports to relieve a fiduciary from
responsibility or liability for any responsibility, obligation, or duty under this part
shall be void as against public policy.

(b) Nothing in this subpart ! shall preclude—

(1) a plan from purchasing insurance for its fiduciaries or for itself to cover liability
or losses occurring by reason of the act or omission of a fiduciary, if such
insurance permits recourse by the insurer against the fiduciary in the case of a
breach of a fiduciary obligation by such fiduciary;

(2) a fiduciary from purchasing insurance to cover liability under this part from
and for his own account; or

(3) an employer or an employee organization from purchasing insurance to cover
potential liability of one or more persons who serve in a fiduciary capacity with
regard to an employee benefit plan.

1111. Persons prohibited from holding certain positions

(a) Conviction or imprisonment

No person who has been convicted of, or has been imprisoned as a result of his
conviction of, robbery, bribery, extortion, embezzlement, fraud, grand larceny,
burglary, arson, a felony violation of Federal or State law involving substances
defined in section 802 (6) of title 21, murder, rape, kidnaping, perjury, assault
with intent to kill, any crime described in section 80a-9 (a)(1) of title 15, a
violation of any provision of this chapter, a violation of section 186 of this title, a
violation of chapter 63 of title 18, a violation of section 874, 1027, 1503, 1505,
1506, 1510, 1951, or 1954 of title 18, a violation of the Labor-Management
Reporting and Disclosure Act of 1959 (29 U.S.C. 401), any felony involving
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abuse or misuse of such person’s position or employment in a labor organization
or employee benefit plan to seek or obtain an illegal gain at the expense of the
members of the labor organization or the beneficiaries of the employee benefit
plan, or conspiracy to commit any such crimes or attempt to commit any such
crimes, or a crime in which any of the foregoing crimes is an element, shall serve
or be permitted to serve—

(1) as an administrator, fiduciary, officer, trustee, custodian, counsel, agent,
employee, or representative in any capacity of any employee benefit plan,

(2) as a consultant or adviser to an employee benefit plan, including but not
limited to any entity whose activities are in whole or substantial part devoted to
providing goods or services to any employee benefit plan, or

(3) in any capacity that involves decisionmaking authority or custody or control of
the moneys, funds, assets, or property of any employee benefit plan,

during or for the period of thirteen years after such conviction or after the end of
such imprisonment, whichever is later, unless the sentencing court on the motion
of the person convicted sets a lesser period of at least three years after such
conviction or after the end of such imprisonment, whichever is later, or unless
prior to the end of such period, in the case of a person so convicted or
imprisoned

(A) his citizenship rights, having been revoked as a result of such conviction,
have been fully restored, or

(B) if the offense is a Federal offense, the sentencing judge or, if the offense is a
State or local offense, the United States district court for the district in which the
offense was committed, pursuant to sentencing guidelines and policy statements
under section 994 (a) of title 28, determines that such person’s service in any
capacity referred to in paragraphs (1) through (3) would not be contrary to the
purposes of this subchapter. Prior to making any such determination the court
shall hold a hearing and shall give notice to ! such proceeding by certified mail
to the Secretary of Labor and to State, county, and Federal prosecuting officials
in the jurisdiction or jurisdictions in which such person was convicted. The court’s
determination in any such proceeding shall be final. No person shall knowingly
hire, retain, employ, or otherwise place any other person to serve in any capacity
in violation of this subsection. Notwithstanding the preceding provisions of this
subsection, no corporation or partnership will be precluded from acting as an
administrator, fiduciary, officer, trustee, custodian, counsel, agent, or employee
of any employee benefit plan or as a consultant to any employee benefit plan
without a notice, hearing, and determination by such court that such service
would be inconsistent with the intention of this section.

(b) Penalty

Any person who intentionally violates this section shall be fined not more than
$10,000 or imprisoned for not more than five years, or both.

(c) Definitions

For the purpose of this section—

(1) A person shall be deemed to have been “convicted” and under the disability
of “conviction” from the date of the judgment of the trial court, regardless of
whether that judgment remains under appeal.
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(2) The term “consultant” means any person who, for compensation, advises, or
represents an employee benefit plan or who provides other assistance to such
plan, concerning the establishment or operation of such plan.

(3) A period of parole or supervised release shall not be considered as part of a
period of imprisonment.

(d) Salary of person barred from employee benefit plan office during appeal of
conviction

Whenever any person—

(1) by operation of this section, has been barred from office or other position in
an employee benefit plan as a result of a conviction, and

(2) has filed an appeal of that conviction,

any salary which would be otherwise due such person by virtue of such office or
position, shall be placed in escrow by the individual or organization responsible
for payment of such salary. Payment of such salary into escrow shall continue for
the duration of the appeal or for the period of time during which such salary
would be otherwise due, whichever period is shorter. Upon the final reversal of
such person’s conviction on appeal, the amounts in escrow shall be paid to such
person. Upon the final sustaining of that person’s conviction on appeal, the
amounts in escrow shall be returned to the individual or organization responsible
for payments of those amounts. Upon final reversal of such person’s conviction,
such person shall no longer be barred by this statute ?! from assuming any
position from which such person was previously barred.

1112. Bonding

(a) Requisite bonding of plan officials

Every fiduciary of an employee benefit plan and every person who handles funds
or other property of such a plan (hereafter in this section referred to as “plan
official”) shall be bonded as provided in this section; except that—

(1) where such plan is one under which the only assets from which benefits are
paid are the general assets of a union or of an employer, the administrator,
officers, and employees of such plan shall be exempt from the bonding
requirements of this section, and

(2) no bond shall be required of a fiduciary (or of any director, officer, or
employee of such fiduciary) if such fiduciary—

(A) is a corporation organized and doing business under the laws of the United
States or of any State;

(B) is authorized under such laws to exercise trust powers or to conduct an
insurance business;

(C) is subject to supervision or examination by Federal or State authority; and
(D) has at all times a combined capital and surplus in excess of such a minimum
amount as may be established by regulations issued by the Secretary, which
amount shall be at least $1,000,000. Paragraph (2) shall apply to a bank or other
financial institution which is authorized to exercise trust powers and the deposits
of which are not insured by the Federal Deposit Insurance Corporation, only if
such bank or institution meets bonding or similar requirements under State law
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which the Secretary determines are at least equivalent to those imposed on
banks by Federal law.

The amount of such bond shall be fixed at the beginning of each fiscal year of the
plan. Such amount shall be not less than 10 per centum of the amount of funds
handled. In no case shall such bond be less than $1,000 nor more than
$500,000, except that the Secretary, after due notice and opportunity for hearing
to all interested parties, and after consideration of the record, may prescribe an
amount in excess of $500,000, subject to the 10 per centum limitation of the
preceding sentence. For purposes of fixing the amount of such bond, the amount
of funds handled shall be determined by the funds handled by the person, group,
or class to be covered by such bond and by their predecessor or predecessors, if
any, during the preceding reporting year, or if the plan has no preceding reporting
year, the amount of funds to be handled during the current reporting year by such
person, group, or class, estimated as provided in regulations of the Secretary.
Such bond shall provide protection to the plan against loss by reason of acts of
fraud or dishonesty on the part of the plan official, directly or through connivance
with others. Any bond shall have as surety thereon a corporate surety company
which is an acceptable surety on Federal bonds under authority granted by the
Secretary of the Treasury pursuant to sections 9304—-9308 of title 31. Any bond
shall be in a form or of a type approved by the Secretary, including individual
bonds or schedule or blanket forms of bonds which cover a group or class.

(b) Unlawful acts

It shall be unlawful for any plan official to whom subsection (a) of this section
applies, to receive, handle, disburse, or otherwise exercise custody or control of
any of the funds or other property of any employee benefit plan, without being
bonded as required by subsection (a) of this section and it shall be unlawful for
any plan official of such plan, or any other person having authority to direct the
performance of such functions, to permit such functions, or any of them, to be
performed by any plan official, with respect to whom the requirements of
subsection (a) of this section have not been met.

(c) Conflict of interest prohibited in procuring bonds

It shall be unlawful for any person to procure any bond required by subsection (a)
of this section from any surety or other company or through any agent or broker
in whose business operations such plan or any party in interest in such plan has
any control or significant financial interest, direct or indirect.

(d) Exclusiveness of statutory basis for bonding requirement for persons handling
funds or other property of employee benefit plans

Nothing in any other provision of law shall require any person, required to be
bonded as provided in subsection (a) of this section because he handles funds or
other property of an employee benefit plan, to be bonded insofar as the handling
by such person of the funds or other property of such plan is concerned.

(e) Regulations

The Secretary shall prescribe such regulations as may be necessary to carry out
the provisions of this section including exempting a plan from the requirements of
this section where he finds that

(1) other bonding arrangements or
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(2) the overall financial condition of the plan would be adequate to protect the
interests of the beneficiaries and participants. When, in the opinion of the
Secretary, the administrator of a plan offers adequate evidence of the financial
responsibility of the plan, or that other bonding arrangements would provide
adequate protection of the beneficiaries and participants, he may exempt such
plan from the requirements of this section.

1113. Limitation of actions

No action may be commenced under this subchapter with respect to a fiduciary’s
breach of any responsibility, duty, or obligation under this part, or with respect to
a violation of this part, after the earlier of—

(1) six years after

(A) the date of the last action which constituted a part of the breach or violation,
or

(B) in the case of an omission the latest date on which the fiduciary could have
cured the breach or violation, or

(2) three years after the earliest date on which the plaintiff had actual knowledge
of the breach or violation;

except that in the case of fraud or concealment, such action may be commenced
not later than six years after the date of discovery of such breach or violation.

1114. Effective date

(a) Except as provided in subsections (b), (c), and (d) of this section, this part
shall take effect on January 1, 1975.

(b)

(1) The provisions of this part authorizing the Secretary to promulgate regulations
shall take effect on September 2, 1974.

(2) Upon application of a plan, the Secretary may postpone until not later than
January 1, 1976, the applicability of any provision of sections 1102, 1103 (other
than 1103(c)), 1105 (other than 1105(a) and (d)), and 1110(a) of this title, as it
applies to any plan in existence on September 2, 1974, if he determines such
postponement is (A) necessary to amend the instrument establishing the plan
under which the plan is maintained and (B) not adverse to the interest of
participants and beneficiaries.

(3) This part shall take effect on September 2, 1974, with respect to a plan which
terminates after June 30, 1974, and before January 1, 1975, and to which at the
time of termination section 1321 of this title applies.

(c) Sections 1106 and 1107 (a) of this title (relating to prohibited transactions)
shall not apply—

(1) until June 30, 1984, to a loan of money or other extension of credit between a
plan and a party in interest under a binding contract in effect on July 1, 1974 (or
pursuant to renewals of such a contract), if such loan or other extension of credit
remains at least as favorable to the plan as an arm’s-length transaction with an
unrelated party would be, and if the execution of the contract, the making of the
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loan, or the extension of credit was not, at the time of such execution, making, or
extension, a prohibited transaction (within the meaning of section 503 (b) of title
26 or the corresponding provisions of prior law);

(2) until June 30, 1984, to a lease or joint use of property involving the plan and a
party in interest pursuant to a binding contract in effect on July 1, 1974 (or
pursuant to renewals of such a contract), if such lease or joint use remains at
least as favorable to the plan as an arm’s-length transaction with an unrelated
party would be and if the execution of the contract was not, at the time of such
execution, a prohibited transaction (within the meaning of section 503 (b) of title
26 or the corresponding provisions of prior law);

(3) until June 30, 1984, to the sale, exchange or other disposition of property
described in paragraph (2) between a plan and a party in interest if—

(A) in the case of a sale, exchange, or other disposition of the property by the
plan to the party in interest, the plan receives an amount which is not less than
the fair market value of the property at the time of such disposition; and

(B) in the case of the acquisition of the property by the plan, the plan pays an
amount which is not in excess of the fair market value of the property at the time
of such acquisition;

(4) until June 30, 1977, to the provision of services, to which paragraphs (1), (2),
and (3) do not apply between a plan and a party in interest—

(A) under a binding contract in effect on July 1, 1974 (or pursuant to renewals of
such contract), or

(B) if the party in interest ordinarily and customarily furnished such services on
June 30, 1974, if such provision of services remains at least as favorable to the
plan as an arm’s-length transaction with an unrelated party would be and if such
provision of services was not, at the time of such provision, a prohibited
transaction (within the meaning of section 503 (b) of title 26) or the corresponding
provisions of prior law; or

(5) the sale, exchange, or other disposition of property which is owned by a plan
on June 30, 1974, and all times thereafter, to a party in interest, if such plan is
required to dispose of such property in order to comply with the provisions of
section 1107 (a) of this title (relating to the prohibition against holding excess
employer securities and employer real property), and if the plan receives not less
than adequate consideration.

(d) Any election, or failure to elect, by a disqualified person under section
2003(c)(1)(B) of this Act shall be treated for purposes of this part (but not for
purposes of section 1144 of this title) as an act or omission occurring before the
effective date of this part.

(e) The preceding provisions of this section shall not apply with respect to
amendments made to this part in provisions enacted after September 2, 1974.
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